
Challenging A Will
Contesting a will is a common option for those who feel that their inheritance rights have been 

infringed, writes James Seymour, Partner at Berwick Solicitors.

Disputes regarding wills can create huge animosity among families. If you are unhappy with a will, it is important that 
you seek legal advice on the various options available to you. With the dire economic times of the past few years, we have 
seen a consistent increase in the number of people challenging wills. Sometimes, these can be resolved with mediation or 
agreement between the parties – sometimes, the cases require litigation.

There are six main grounds where you can challenge a will:
1. The will is invalid: It does not fulfil the requirement legal formalities, for example, it has not been signed or witnessed 
properly.
2. Lack of mental capacity: The testator (the person who made the will) was not mentally or physically able to make his/
her will or did not understand what he/she was doing. A will can be set aside by a court if the testator's medical condition 
meant that they were not competent to make a will and/or they may not have understood or approved its terms.
3. Undue influence: A testator when making his/her will should have been free of pressure or influence from third parties. 
He/she should have been able to have access to legal advice without interference from any third parties when making his/
her will.

 4. The will fails to acknowledge prior agreements, debts or promises made by the testator before making 
the will. A common example is when a nephew is induced by an uncle into building a house on the 

uncle’s lands with promise of the lands being left to the nephew in his uncle’s will. However, when 
the will is read out after the death of the uncle, the lands are not left to the nephew despite 
the uncle’s promises. In such a case, it may be possible to apply to the courts to enforce the 
promise which was made to the nephew.
    5. The court will be prepared to correct an obvious mistake in some cases.
    6. The will does not make proper provision for the spouse or child of the person who made 

the will. A husband/wife of the testator can challenge a will if it fails to make provision for him/
her. Children of the person (including adopted children) can also challenge a will if it fails to 
make proper provision for them. The potential success of such a challenge depends on the facts 

of the particular case.

Strict time limits apply when challenging a will so it is very important that you seek legal advice in 
relation to your claim as soon as possible.

James Seymour is a Partner at Berwick Solicitors, Galway & Dublin 
working in will disputes. Contact James on 091 567545 

or email jamesseymour@berwick.ie for further information 
or to arrange a consultation.

The Case of Constructive Dismissal
Constructive Dismissal claims are increasingly common but the onus is on the employee to show that it was 

reasonable to terminate his or her contract, writes Solicitor Grainne McMahon.

Constructive Dismissal is one of the most common employment claims taken by employees against former 
employers and at Berwick Solicitors, we deal with these claims on a daily basis. Clients have resigned from their 
jobs because the behaviour of their employer was so unreasonable that they felt that they could not work 
there again and they then seek compensation for having to leave their employment. However, a constructive 
dismissal case can be difficult to win, because there is a high onus of proof on the employee to prove that the 
resignation was justified. It is in stark contrast to unfair dismissal cases where the burden of proof shifts to the 
employer – in those cases, the employer must prove that the dismissal was fair and justified.
Section 1 (b) of the Unfair Dismissals Act 1977 covers constructive dismissal. The law stipulates that you must 
have at least 12 months continuous service to bring a case and the Statute of Limitations in such cases is six 
months. In plain simple English, you must make a claim within 6 months of the date of the termination of 
employment although this can be extended in exceptional circumstances. Issues that would allow you to 

bring a constructive dismissal claim include if your employer has acted unreasonably in all 
the circumstances or the conduct of your employer demonstrates that he or she no longer 

intends to be bound by one or more of the essential terms of the contract or indeed , 
if his or her behaviour could be considered to be an actual breach of the contract 

or enough to warrant your resignation.
Unwarranted warnings, change of job roles, significant negative changes in the 
work place, bullying and harassment can be examples of circumstances giving 
rise to constructive dismissal. Such cases are brought before the Workplace 
Relations Commission.
If you experience any of the above, it is important to take legal advice before 
resigning your position and crucially, to exhaust all internal grievance and 

complaint procedures which strengthen any constructive dismissal case. The 
Workplace Relations Commission will look for you to prove that your resignation 

was justified in all the circumstances - resignation is the ultimate last resort and 
you must show that you had no other option but to resign.

For more information, contact an employment solicitor who can advise you 
on all of the above.

Grainne McMahon is a solicitor and attorney-at-law (New York) 
working in the areas of employment, family and entertainment law. 

Email grainnemcmahon@berwick.ie


