
Challenging A Will
Contesting a will is a common option for those who feel that their inheritance rights have been 

infringed, writes James Seymour, Partner at Berwick Solicitors.

Disputes regarding wills can create huge animosity among families. If you are unhappy with a will, it is important that 
you seek legal advice on the various options available to you. With the dire economic times of the past few years, we have 
seen a consistent increase in the number of people challenging wills. Sometimes, these can be resolved with mediation or 
agreement between the parties – sometimes, the cases require litigation.

There are six main grounds where you can challenge a will:
1. The will is invalid: It does not fulfil the requirement legal formalities, for example, it has not been signed or witnessed 
properly.
2. Lack of mental capacity: The testator (the person who made the will) was not mentally or physically able to make his/
her will or did not understand what he/she was doing. A will can be set aside by a court if the testator's medical condition 
meant that they were not competent to make a will and/or they may not have understood or approved its terms.
3. Undue influence: A testator when making his/her will should have been free of pressure or influence from third parties. 
He/she should have been able to have access to legal advice without interference from any third parties when making his/
her will.

 4. The will fails to acknowledge prior agreements, debts or promises made by the testator before making 
the will. A common example is when a nephew is induced by an uncle into building a house on the 

uncle’s lands with promise of the lands being left to the nephew in his uncle’s will. However, when 
the will is read out after the death of the uncle, the lands are not left to the nephew despite 
the uncle’s promises. In such a case, it may be possible to apply to the courts to enforce the 
promise which was made to the nephew.
    5. The court will be prepared to correct an obvious mistake in some cases.
    6. The will does not make proper provision for the spouse or child of the person who made 

the will. A husband/wife of the testator can challenge a will if it fails to make provision for him/
her. Children of the person (including adopted children) can also challenge a will if it fails to 
make proper provision for them. The potential success of such a challenge depends on the facts 

of the particular case.

Strict time limits apply when challenging a will so it is very important that you seek legal advice in 
relation to your claim as soon as possible.

James Seymour is a Partner at Berwick Solicitors, Galway & Dublin 
working in will disputes. Contact James on 091 567545 

or email jamesseymour@berwick.ie for further information 
or to arrange a consultation.

Divorce: Is Your Pension Your Biggest Asset?
Keeping your pension could be your top priority in the division of marital assets during a divorce, 

writes Solicitor David Higgins.

Often when discussions about divorce arise, there is an assumption that the family home is the biggest asset 
and parties to a divorce may place a major focus on the family home. However, in reality, and certainly given 
property market values of the past few years, a pension may be the most valuable asset.
Typically the parties and the courts will deal with the pension itself, the pension lump sum, spousal death 
in service benefits and spousal death in retirement benefits. It should be noted that if one spouse has a 
substantial pension and the other spouse has none, perhaps because he or she worked in the home, the court 
can order that part of the spouse’s pension be paid to the other spouse or to a dependent child. Alternatively, 
part of the pension fund could be split and put into another pension fund in the name of the second spouse. 
This is known as a pension adjustment order.
Some clients, particularly those working for government organisations or large companies where there are 
often good pension plans in existences, may find that they have sizeable pensions worth significantly more 

than the family home. In such cases, those clients may look to protect their pension in 
the division of assets. Indeed, there are cases where, as part of a divorce settlement, 

a spouse has kept the pension and given the other spouse the family home. 
The courts attempt to separate the parties in as fair a manner as possible and try 
to insure that proper financial provision has been made for both the children 
and the parents. Before making a pension adjustment order, a court will consider 
all of the finances available to the parties and if it refuses to make a pension 
adjustment order, it may decide to reflect the value of the pension fund in the 

division of other marital assets. 
Once granted, a pension adjustment order is then served on the trustees of the 

pension scheme who will then amend the pension in favour of the other spouse.
The danger in not dealing properly with pensions during a divorce is that the 

problem may not become apparent until such time as someone retires. There have 
been cases where parties have divorced and remarried yet when one party 

retires, it transpires that their former spouse and not their new spouse is 
the person entitled to the pension or the death in retirement benefit.  
As pensions are very complex, it is strongly advised to consult with a 
solicitor and a pension specialist before negotiating any family law 
settlement.

David Higgins is a partner with Berwick Solicitors 
working in family and employment law. 

For more information email davidhiggins@berwick.ie


